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§40.12

(6) Evaluation. A description of the
plans for periodic evaluation of the
grievance procedure, including identi-
fication of the group, individuals or in-
dividual who will conduct the evalua-
tion and identification of the person or
entity not under the control of super-
vision of the institution who will re-
view the evaluation, together with two
copies of the most recent evaluation, if
one has been performed.

(c) Fair and effective procedures. The
Attorney General shall also certify a
grievance procedure under the Act,
even if the procedure is not in substan-
tial compliance with the standards pro-
mulgated herein, if the Attorney Gen-
eral determines that the procedure is
otherwise fair and effective for the con-
sideration and disposition of grievances
filed by inmates. If a grievance proce-
dure is not in substantial compliance
with all standards herein, the applicant
shall identify the aspects in which the
procedure is in substantial compliance
and those in which it is not, describe
the other relevant features of the pro-
cedure, and explain why the procedure
is otherwise fair and effective.

[Order No. 1955-95, 60 FR 13903, Mar. 15, 1995]

§40.12 Notice of intent to apply for
certification.

The applicant shall post notice of its
intent to request certification in
prominent places in each institution to
be covered by the procedure and shall
provide similar written notice to the
U.S. District Court(s) having jurisdic-
tion over each institution to be covered
by the procedure. The notices shall in-
vite comments regarding the grievance
procedure and direct them to the At-
torney General.

§40.13 Review by the Attorney Gen-
eral.

The Attorney General shall review
and respond to each application as
promptly as the circumstances, includ-
ing the need for independent investiga-
tion and consideration of the com-
ments of agencies, and interested
groups and persons, permit.

§40.14 Conditional certification.

If, in the judgment of the Attorney
General, a grievance procedure that
has been in existence less than one
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year is at the time of application in
substantial compliance with the stand-
ards promulgated herein or is other-
wise fair and effective, the Attorney
General shall grant conditional certifi-
cation for one year or until the appli-
cant satisfies the requirements of
§40.15, whichever period is shorter.

[Order No. 1955-95, 60 FR 13903, Mar. 15, 1995]

§40.15 Full certification.

If, in the judgment of the Attorney
General, a grievance procedure that
has been in existence longer than one
year at the time of application is in
substantial compliance with the stand-
ards promulgated herein or is other-
wise fair and effective, the Attorney
General shall grant full certification.
Such certification shall remain in ef-
fect unless and until the Attorney Gen-
eral finds reasonable cause to believe
that the grievance procedure is no
longer in substantial compliance with
the minimum standards or is no longer
fair and effective, and so notifies the
applicant in writing.

[Order No. 1955-95, 60 FR 13903, Mar. 15, 1995]

§40.16 Denial of certification.

If the Attorney General finds that
the grievance procedure is not in sub-
stantial compliance with the standards
promulgated herein or is no longer fair
and effective, the Attorney General
shall deny certification and inform the
applicant in writing of the area or
areas in which the grievance procedure
or the application is deemed inad-
equate.

[Order No. 1955-95, 60 FR 13903, Mar. 15, 1995]

§40.17 Reapplication after denial of
certification.

An applicant denied certification
may resubmit an application for cer-
tification at any time after the inad-
equacy in the application or the griev-
ance procedure is corrected.

§40.18 Suspension of certification.

(a) Reasonable belief of non-compliance.
If the Attorney General has reasonable
grounds to believe that a previously
certified grievance procedure may no
longer be in substantial compliance
with the minimum standards or may
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no longer be fair and effective, the At-
torney General shall suspend certifi-
cation. The suspension shall continue
until such time as the deficiency is cor-
rected, in which case certification shall
be reinstated, or until the Attorney
General determines that substantial
compliance no longer exists or that the
procedure is no longer fair and effec-
tive, in which case, except as provided
in paragraph (b) of this section, the At-
torney General shall withdraw certifi-
cation pursuant to §40.19 of this part.

(b) Defect may be readily remedied;
good faith effort. If the Attorney Gen-
eral determines that a grievance proce-
dure is no longer in substantial compli-
ance with the minimum standards or is
no longer fair and effective, but has
reason to believe that the defect may
be readily corrected and that good
faith efforts are underway to correct it,
the Attorney General may suspend cer-
tification until the grievance proce-
dure returns to compliance with the
minimum standards or is otherwise fair
and effective.

(c) Recertification after suspension pur-
suant to paragraph (a) of this section.
The Attorney General shall reinstate
the certification of an applicant whose
certification was suspended pursuant
to paragraph (a) of this section upon a
demonstration in writing by the appli-
cant that the specific deficiency on
which the suspension was based has
been corrected or that the information
that caused the Attorney General to
suspend certification was erroneous.

(d) Recertification after suspension pur-
suant to paragraph (b) of this section.
The Attorney General shall reinstate
the certification of an applicant whose
certification has been suspended pursu-
ant to paragraph (b) of this section
upon a demonstration in writing that
the deficiency on which the suspension
was based has been corrected.

(e) Notification in writing of suspension
or reinstatement. The Attorney General
shall notify an applicant in writing
that certification has been suspended
or reinstated and state the reasons for
the action.

[Order No. 957-81, 46 FR 48186, Oct. 1, 1981, as
amended by Order No. 1955-95, 60 FR 13903,
Mar. 15, 1995]

§40.21

§40.19 Withdrawal of certification.

(a) Finding of non-compliance. If the
Attorney General finds that a griev-
ance procedure is no longer in substan-
tial compliance with the minimum
standards or is no longer otherwise fair
and effective, the Attorney General
shall withdraw certification, unless the
Attorney General concludes that sus-
pension of certification under §40.18(b)
of this part is appropriate.

(b) Notification in writing of with-
drawal of certification. The Attorney
General shall notify an applicant in
writing that certification has been
withdrawn and state the reasons for
the action.

(c) Recertification after withdrawal. An
applicant whose certification has been
withdrawn and who wishes to receive
recertification shall submit a new ap-
plication for certification.

[Order No. 957-81, 46 FR 48186, Oct. 1, 1981, as
amended by Order No. 1955-95, 60 FR 13903,
Mar. 15, 1995]

§40.20 Contemplated change in cer-
tified procedure.

A proposed change in a certified pro-
cedure must be submitted to the Attor-
ney General thirty days in advance of
its proposed effective date. The Attor-
ney General shall review such proposed
change and notify the applicant in
writing before the effective date of the
proposed change if such change will re-
sult in suspension or withdrawal of the
certification of the grievance proce-
dure.

§40.21

The Attorney General shall notify in
writing the Chief Judges of the U.S.
Court of Appeals and of the U.S. Dis-
trict Court(s) within whose jurisdiction
the applicant is located of the certifi-
cation, suspension of certification,
withdrawal of certification and recer-
tification of the applicant’s grievance
procedure. The Attorney General shall
also notify the court of the certifi-
cation status of any grievance proce-
dure at the request of the court or any
party in an action by an adult inmate
pursuant to 42 U.S.C. 1983.

Notification of court.
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